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The Legal and Political Context of ECJ Case
Law on Mutual Assistance

This article traces the changing political
environment behind the development of
European Court of Justice case law on the role of
mutual assistance in the review of justifications
and proportionality with respect to the
fundamental freedoms.

1. The Change in Direction of ECJ Case Law

The development of ECJ case law on the role of mutual
assistance in relation to the freedoms vividly shows that
court decisions must be understood within the context
of — occasionally changing - political environments. In
older case law, references to mutual assistance were made
mainly in the context of depriving Member States of the
possibility of justifying discriminatory cross-border rules:
tax authorities are able to employ only limited investiga-
tive measures in regard to fact patterns occurring abroad.
The lack of fiscal control in respect of cross-border con-
stellations allowed states to create discriminatory rules,
however, only if the tax authorities were unable to make
use of the mutual assistance provided for under EU law.!
Due to the almost unlimited possibilities for Member
State governments to request mutual assistance from each
other in the field of taxation, this sealed the fate of most
national rules that discriminated against taxpayers domi-
ciled in other Member States or against income or assets
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from other Member States. The ECJ did not accept the
objection that mutual assistance is, in fact, often executed
very slowly in the European Union.” In this manner, the
Court encouraged Member States to make effective use
of the existing mutual assistance options: since Member
States were not able to uphold discrimination on the basis
of the factual difficulties they encountered, they were
better advised to focus directly on turning mutual assist-
ance provisions into an effective instrument.

More recently, the ECJ has been increasingly emphasiz-
ing that taxpayers may also be required to contribute, to a
greater extent, to the clarification of cross-border fact pat-
terns.” The tax authorities do not need to rely primarily
on mutual assistance options.* In the view of the EC]J, the
competent authorities are not in any way prevented from
demanding evidence from taxpayers that the authorities
deem necessary for assessing the taxes and duties con-
cerned and, where necessary, from denying the requested
equal treatment where such evidence is not provided. The
pressure on Member States to make more effective use
of the existing mutual assistance instruments within the
European Union and to further expand them has thus
diminished. At the same time, this development corre-
lates with the Court’s trend to pay greater attention to
arguments submitted by governments when reviewing
freedoms, to permit additional grounds of justification
and to occasionally reduce the threshold when reviewing
proportionality.®

For constellations involving third countries, the ECJ has,
moreover, developed a separate direction of case law
that makes even more concessions to the governments
of Member States.® In its decision in A (Case C-101/05),
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where the fact pattern involved Switzerland, the EC]
expressly established a different threshold:”

However, that case-law, which relates to restrictions on the ex-
ercise of freedom of movement within the Community, cannot
be transposed in its entirety to movements of capital between
Member States and third countries, since such movements take
place in a different legal context from that of the cases which gave
rise to the judgments referred to in the two preceding paragraphs.

It was decisive for the EC]J that:

[...] relations between the Member States take place against a
common legal background, characterised by the existence of
Community legislation, such as Directive 77/799, which laid
down reciprocal obligations of mutual assistance. Even if, in
the fields governed by that directive, the obligation to provide
assistance is not unlimited, the fact remains that that directive
established a framework for cooperation between the compe-
tent authorities of the Member States which does not exist be-
tween those authorities and the competent authorities of a third
country where the latter has given no undertaking of mutual as-
sistance. [...] It follows that, where the legislation of a Member
State makes the grant of a tax advantage dependent on satisfy-
ing requirements, compliance with which can be verified only
by obtaining information from the competent authorities of a
third country, it is, in principle, legitimate for that Member State
to refuse to grant that advantage if, in particular, because that
third country is not under any contractual obligation to provide
information, it proves impossible to obtain such information
from that country.

The A decision shows that the ECJ is significantly stricter
with respect to taxpayers in third-country constellations.®

Interestingly, the ECJ has, to date, not distinguished
among legal foundations for mutual assistance. It would
be natural to attach lesser importance to mutual assist-
ance agreed under international law than to a corres-
ponding obligation under EU law: if another contracting
state fails to meet its obligation under international law,
the possibilities of sanctions are narrowly delimited. In
an extreme case, this may be cause for termination of the
tax treaty. This is a far-reaching step, however. The termi-
nating contracting state usually suffers equally from the
consequences. If another Member State, however, fails to
meet its obligations arising from the Mutual Assistance
Directive (2011/16),” the affected Member State may take
the issue to the ECJ and, in that way, force the obliga-
tions under EU law to be fulfilled. This might entitle the
EC]J to attach lesser importance to the mutual assistance
rules set out in a tax treaty or other treaty under interna-
tional law than to the application of the Mutual Assist-
ance Directive.'” While the ECJ indicated in the Com-
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mission v. Netherlands (Case C-521/07) decision that this
distinction might be crucial,' this consideration was not
taken up in more recent decisions.'”” The EC] has thus
not taken the opportunity to limit the significance of the
free movement of capital in relation to third countries in
general. Instead, its case law has created an incentive for
third countries to satisfy the wishes of Member States in
the area of mutual assistance. Practically at the same time
as the European Union, the OECD and the G-20 states
have been building up considerable political pressure
to expand the exchange of information between coun-
tries worldwide, the case law of the EC]J has been sending
signals that Member State rules that are discriminatory
from the perspective of the freedoms are acceptable in
relation to third countries unwilling to enter into treaty
obligations governing the exchange of information.

The significance that the EC] attaches to exchange of
information with third countries was also seen in Haribo
and Osterreichische Salinen (Joined Cases C-436/08 and
C-437/08):"* Austrian tax law had made preferential treat-
ment of portfolio investments in third-country com-
panies dependent on an obligation under international
treaty law to exchange information. In regard to larger
investments, however, this requirement was not a precon-
dition for earning tax-exempt dividends. The Austrian
government’s argument, according to which the discrimi-
natory treatment of portfolio dividends from third coun-
tries was justified due to the lack of a treaty obligation to
exchange information, while other third-country divi-
dends were exempted even if the authorities did not have
the option of mutual assistance at their disposal, therefore,
had its weaknesses."* Nevertheless, the ECJ accepted this
justification and thus made it clear that it attaches great
significance to the exchange of information agreed in
treaties.”” The ECJ, however, found the additional pos-
sibility of mutual assistance in enforcement demanded
by the Austrian legislator to be disproportionate.'® The
Court’s decision is thus in line with the trends encoun-
tered in the political discussion: the focus is currently on
the expansion of worldwide information exchange, but
not necessarily mutual assistance in enforcement."”
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Among other countries, Liechtenstein, an EEA country,
has also come under political pressure to reposition itself
in the international community and, in particular, to
undertake exchange of information. The ECJ’s case law
contributed to this pressure: In Etablissements Rimbaud
(Case C-72/09), the Court applied the standard it devel-
oped in the A decision in relation to Switzerland to Liech-
tenstein.'® The Court was apparently not impressed by
the fact that, on the basis of the EEA Agreement, the free-
doms largely realize a Single Market also in relation to the
EEA states. The Court relied solely on the lack of applica-
bility of the mutual assistance rules." In this decision, the
ECJ made it clear that it views the possibility of demand-
ing evidence from taxpayers, also in relation to EEA states,
as sufficient only if mutual assistance instruments are
available at the same time to verify such evidence. The dif-
ferent constellations within the European Union became
clear, in particular, in the earlier decision in ELISA (Case
C-451/05).% This case involved the same French rule as
in Etablissements Rimbaud, but in relation to a Member
State, namely Luxembourg; also, in this case, the Mutual
Assistance Directive (2011/16) was irrelevant, because
it was not applicable to the facts at hand. Nevertheless,
the ECJ did not accept that ELISA had been subject to
discrimination under the French rule and found it to be
sufficient that the authority could reverse the burden of
proof upon the taxpayer. The lack of an option to verify
such evidence by way of mutual assistance was not sig-
nificant to the ECJ in this case. The way in which the ECJ
distinguished the two decisions is not very convincing.”!
The EC]J stated that:

[...] the framework established by Directive 77/799 for coopera-
tion between the competent authorities of the Member States
does not exist between those authorities and the competent au-
thorities of a non-member State where that State has not entered
into any undertaking of mutual assistance.??

The “legal framework” that was normally applicable left
the French tax authorities with just as little possibility to
verify the furnished documents in Luxembourg as they
had in Liechtenstein, due to the fact that the Mutual As-
sistance Directive did not apply. In light of the fact that
important EU law provisions — such as, in particular, the
freedoms - are applicable in relation to the EEA states in
the same way as within the European Union, it is difficult
to find legal arguments that would support the Etablisse-
ments Rimbaud decision and the distinction from ELISA
expressed therein. Ignoring the described political envi-
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ronment, it would be difficult to identify the reasons for
the divergent case law.

2. Further Case Law Development

Meanwhile, there has been further political development:
numerous countries outside the European Union have
bowed to international pressure and have reformulated
their tax and treaty policy. The willingness of third coun-
tries to conclude tax treaties containing a full mutual as-
sistance clause or even just to conclude any international
treaties in the field of mutual assistance in tax matters has
increased significantly. These states now also count on
being able to claim the reward offered by the ECJ: they
expect that many of the discriminatory rules imposed
by Member States in relation to non-cooperating third
countries will no longer be applicable in relation to them.
Discrimination of cross-border fact patterns relative to
domestic or EU-internal fact patterns, which, until now,
has often been justified by a lack of information exchange,
should now be removed in relation to third countries
willing to cooperate. The Haribo and Osterreichische
Salinen decision indicated that, at least in some cases, a
precondition imposed under national law of compre-
hensive mutual assistance in the collection of taxes is not
proportionate and goes too far.” Third countries, there-
fore, justifiably hold out hope that the EC] will critically
review rules that make equal treatment of fact patterns in
relation to those third countries dependent on compre-
hensive mutual assistance in tax collection, as compared
with internal or EU-internal fact patterns, and that the
ECJ might force Member States to abandon such precon-
ditions in some cases.

This leads to an issue that has hardly been raised in the
past: many third countries have a significantly greater
interest in concluding tax agreements with Member States
that also or exclusively address mutual assistance. The
political pressure exerted on third countries is enormous.
International organizations demand that they conclude a
certain number of mutual assistance agreements so that
they are not ostracized by the “international community”.
Often, countries that, in the past, had no problem with
their image as tax havens are now very interested in intro-
ducing a tax system that meets the international standard.
Asavisible sign of international acceptance, they strive to
be integrated within a network of bilateral or multilateral
treaties. Member States, in turn, see this as an opportunity
to expand mutual assistance instruments and, in this way,
to combat tax evasion more effectively than before and to
make it less attractive for taxpayers to shift their sources
of income to low-tax countries. But the equal treatment of
third-country constellations with domestic or EU-inter-
nal fact patterns that is necessary to achieve that purpose
may also lead to lower tax revenues. The elimination of
the protectionist effect of numerous restrictive tax rules,
which, until now, were essentially only inapplicable in
relation to EU countries, but otherwise did not have to
be abandoned, will not be easily accepted by numerous
Member States. For this reason, it can by no means be
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ruled out that some Member States will at least hesitate to
conclude tax agreements with third countries.

To date, the ECJ has not been confronted with constella-
tions of this sort. The cases decided until now by the ECJ
were based on the unspoken assumption that the coun-
tries refusing to conclude international treaties governing
mutual assistance were third countries. If, instead, the con-
clusion of a mutual assistance agreement were to fail due
to the resistance of a Member State, this would result in
strange consequences: it would then be within the legally
non-reviewable discretion of that Member State to decide
whether and in relation to which third countries discrim-
ination would be permissible under national tax law. By
refusing to conclude mutual assistance treaties or by can-
celling existing agreements, every Member State would
have the option of sustaining or reviving discriminatory
rules in relation to specific countries. If Member States
were essentially able to determine the scope of applic-
ation of the free movement of capital in relation to third
countries by concluding and cancelling mutual assistance
agreements, this freedom would be deprived of most of its
significance. If this had been the intention of the ECJ, it
likely would have had more obvious means at its disposal
to withhold application of the free movement of capital
in relation to third countries.”*

These consequences would be nearly intolerable in rela-
tion to EEA states: the goal of the EEA Agreement is to
open up participation in the Single Market to EEA states.*
Against this background, it would be unacceptable for a
Member State to reject, without justification, the offer of
an EEA state to grant mutual assistance on the basis of an
international treaty, and even to be “rewarded” for such
behaviour by being able to continue to apply discrimi-
natory rules in its tax law in relation to that EEA state.
Accordingly, the existing case law of the EC] only makes
sense if it is interpreted in such a way thata Member State
can successfully justify the discrimination under its tax
law, at least in relation to EEA states, on the basis of the
lack of mutual assistance options pursuant to an interna-
tional treaty only if it also demonstrates that the failure to
conclude such an international treaty is not due to its own
conduct. Any other result would counteract the incentive
for third countries to conclude such agreements — an
incentive that is at least accepted, if not intended, by the
ECJ as a side effect of its case law. Member States would,
namely, otherwise be able to continue to apply protec-
tionist measures to their advantage even in circumstances
where they delayed or even rejected offers to negotiate
such agreements.

24.  For an analysis of ECJ case law on the free movement of capital with
respect to tax law, see Lang, supra n. 6, at p. 209 et seq.

25.  See AT:ECJ,23 Sept. 2003, Case C-452/01, Margarethe Ospelt and Schlossle
Weissenberg Familienstiftung, para. 28 et seq.

202 | EUROPEAN TAXATION MAY 2012

The task of ECJ case law should, accordingly, be to ask
which state is responsible in the event no international
treaty governing mutual assistance is available. Clearly,
this is not an easy undertaking. From a legal point of view,
it is not easy to establish the relevant criteria. A failure
to negotiate may have complex causes that cannot nec-
essarily be attributed exclusively to one side. Extreme
situations, however, can at least be dealt with from a legal
perspective. If a Member State generally refuses a request
by a third country to engage in negotiations on a mutual
assistance agreement, this may be legitimate in terms of
international and EU law, but that state should then no
longer have the option of successfully justifying discrim-
inatory rules in relation to the third country on the basis
ofalack of mutual assistance pursuant to an international
treaty. Where a third country is willing to respond to the
desire of the Member State to engage in negotiations, but
the Member State nevertheless delays the conclusion of
the treaty without a discernible reason, this should be
dealt with in the same manner. If, however, a Member
State is justifiably concerned that the authorities of the
other state might use information inappropriately, so that
the standard of the rule of law would not be met, this jus-
tification should be accepted. But this justification does
not apply, in any event, in relation to EEA states.

3. Appraisal and Outlook

The EC]J case law on the role of mutual assistance in the
review of justifications and proportionality with respect
to the freedoms has always taken into account the politi-
cal environment. Against this background, it would be
consistent for the ECJ to take into account political devel-
opments and prevent the emergence of previously unin-
tended incentives. If Member States were allowed the
possibility to refuse to conclude international mutual as-
sistance treaties and, at the same, continue to apply dis-
criminatory rules arbitrarily in relation to third countries,
this would be counterproductive in view of existing case
law and nearly intolerable in relation to EEA states. For
this reason, it would not be surprising if the EC] were to
clarify, in the future, that Member States may cite a lack
of mutual assistance options pursuant to international
treaties only if they are not themselves responsible for
that state of affairs. The consequence of this would be that
delays in concluding mutual assistance agreements would
not just have an impact on political discussions, but might
also have legal ramifications. The further development of
case law proposed here would ensure that the expansion
of international mutual assistance would continue to be
backed by case law, even under changed conditions that
might dampen the interest of individual Member States
in concluding such treaties.
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