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In this article, the author considers the differing
views of the Austrian Federal Ministry of Finance
and the OECD regarding conflicts of income
allocation in treaty law by way of a recent legal
opinion given by the Ministry.

1. Question to and the Legal Opinion of the
Austrian Federal Ministry of Finance

The following question was addressed to the Austrian
Ministry of Finance (the “Ministry”):!

Two individuals are subject to unlimited taxation exclusively in
Germany and are therefore residents there. They are partners of a
Iungarian limited partnership (betéti tdrsasdg) which is treated as
taxable entity according to Hungarian tax law, but is comparable
toa partnership according o the criteria of Austrian and German
tax laws whose income is therefore allocated to the partners ac-
cording to Austrian and German tax laws. By virtue of its aclivi-
ties, that Hungarian limited partnership is considered to manage
assels in the case at hand according (o the criteria of Austrian and
German tax laws, so thatit does not generate any business income,
bul only non-business income lor ils partners. ‘The Ilungarian
limited partnership holds 100% in an Austrian corporation, the
assets of which in furn consist entirely of immovable assets loc-
aled in Austria.

The Hungarian limited partnership now intends to sell its partici-
pation in the Austrian corporation. Alternatively, the IHungarian
limited partnership’s partners resident in Germany consider sell-
ing the two participations in the Hungarian limited partnership.
(In this scenario, the participation which the Hungarian limited
partnership holds in the Austrian corporation would be retained
and not sold by the Tungarian limited partnership.)

In a letter of 25 September 2012, the Ministry issued the
comments on the EAS procedure set out subsequently.” In
this respect, the Ministry is willing to provide legal infor-
mation in treaty situations. Although such legal informa-
tion is not binding and cannot give rise to legitimate bona
fide expectations, as the Ministry is not the competent au-
thority in the tax procedure, these legal opinions are reg-
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opinionsare not instructions issued by a higher authority.*

The sale by an asset-managing | tungarian limited partnership
with two German partners of its shares in an Austrian real eslate
LLC [Timited liability company] constitutes a sale of the domestic
LLC share by the two German partners, because the FHungarian
partnership is considered to be transparent for the purposc of tax-
ing the income of domestic and loreign partnerships. Pursuant to
Austrian national tax law (Section 98 (1) no 5 (¢) Income Tax Act
- EStG), that transaction is subject to limited taxation on income.

Although Hungarian domestic tax law taxes the limited partner-
ship like a corporation, Austria is not required Lo do so as welk.
Although Article 13 (3) DI'C [double tax convention| Austria/
Hungary grants Hungary the right to tax the gains from the sale
of a domestic equity participation on the level of a person resi-
dentin Hungary and although these circumstances exist from the
viewpoint ol Hungarian national tax law, from the viewpoint of
Austrian national tax law, however, the capital gains are not attrib-
utable toa person resident in [ungary, but rather to the partners
resident in Germany. The allocation of income is not affected by
lax treaty law (BFT 4 April 2007, IR 110/05), so that both states
may rely on their national laws (o solve that question. As a re-
sult, Austria will not be in breach of the DTC Austria/l lungary
ifitgrants treaty benelits, ifany, i.c. those from the TC Austria/
Germany, only to the two German partners (see also Section 8.8
OLECD Commentary on Arlicle 4 OLCD-MC).

Should the sale of the participation trigger a tax liability also in
Hungary, Article 22 (1) DTC Austria/Hungary requires [Hungary
to granl a tax exemption in order 1o solve the conflict of income
allocation. Since the tax treaty doces notdeprive Austria of its right
Lo tax for the reasons described above, the requirement for an
exemplion [rom tax in Hungary is fullilled, namely that “such in-
come ... may be laxed in the other contracting state according o
this convention™ it is Article 3 (2) of the lax treaty which allows
laxation in Austria. On this solution under tax treaty faw, please
refer lo numbers 32.1 ¢t seq. o the OECD Commentary on Art.
23A OECD-MC.

The DTC Austria/Germany does not deprive Austria ol its right
to tax the capital gains cither, as these gains result from the sale
of shares in a real estate company which holds land in Austria,
which are consequently taxable in Austria pursuant to Article 13
(2) OTC Germany.

That result would be the same even if [it] was not the Hungar-
fan partnership that sold the domestic equity participation, bul
il the two German partners sold their shares in the Hungarian
partnership. Based on the principle ol transparency, in both cases
the buyer would acquire the beneficial ownership to the domes-
tic equily interest from the two German partners. [n light of the
principle of transparency, the fact thatan interestin a IHungarian
partnership rather than a domestic equity interest is transterred
to the buyer under civil law in the second case does notereale any
tax consequences in derogation ol the first case,

See M. Lang, Die Bedeuting von EAS-Rechtsauskunften des BMIEL SWIL p.
160 ¢l seq. (1998).
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2. Application of Tax Treaties in the Source State

The Ministry's legal opinion first correctly assumes that
the issue in question concerns the allocation of income.
Austrian and German tax laws treat the Hungarian limited
partnership as transparent. Capital gains are, therefore,
allocated to the two individuals resident in Germany.
Hungarian tax law treats the limited partnership as a
taxable entity. This is why the capital gains are attribut-
able to the Hungarian limited partnership, at least in the
scenario in which it sells the Austrian equity interest. Such
a situation gives rise to a conflict of income allocation. An
cxamination of the effects of tax treaties on taxation in
the source state must take into account which of the tax
treaties that Austria has concluded apply and, therefore,
that limit Austria’s right to tax. In this context, the Minis-
try assumes that the application of the tax treaty depends
on the allocation of income in the source state. Austrian
tax law allocates the income to the two individuals resi-
dentin Germany, which is why only the Austria-Germany
Income and Capital Tax "Treaty (2000)* may apply. Nev-
ertheless. this tax treaty does not apply, as the two part-
ners are not resident in Hungary. However, even though
the capital gains arc attributable to the Hungarian fimited
partnership according to Hungarian tax law, the Austrian
authorities do not have to apply the tax treaty.

Thelegal opinion reters to the Commentary on the OECD
Model. This suggests that the Ministry’s opinion is in line
with the positions adopted by the OECD. However, a closer
examination of paragraph 8.8. of the Commentary on
Article 4 of the OECD Model (2010)° reveals a quite dif-
ferent picture. This paragraph reads as follows:

[Partnerships] Where astate disregards a partnership for tax pur-
poses and (reats it as fiscally transparent, laxing the partners on
their share of the partnership income, the partnership itsellis not
liable totax and may not, thercfore, be considered to be a resident
of that State. In such a case, since the income ol the par(nership
“Mows through™ (o the partners under the domestic law of that
Stale. the partners are the persons who are liable (o tax on that
income and are thus the appropriate persons to claim the ben-
clits of the Conventions concluded by the States of which they
are residents. This latter result will [be} obtainfed] even if, under
the domestic law of the State ol source, the income is attributed
1o a partnership which is treated as a separate taxable enity. For
States which could notagree with the interpretation ol the Article,
it would be possible to provide for this resalt in a special provi-
sion which would avoid the potential double taxation where the
income is dilTerently allocated by the two States.

The paragraph, therefore, considers the opposite case.
That is, the partnership is treated as fiscally transparent
in its state of establishment, in which case no treaty ben-
clits apply. The OECD Commentary on Article 4 (2010)
makes it very clear that this applics, regardless of the part-
nership's treatment as taxable entity in the source state.
The legislation in the source state should, therefore, not
affect the qualification for the purposes of treaty law. This
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1 Convention Between the Repubdic of Austrio and the Federal Republic
of Gerniany for the Avordance of Double “Tuxation with respect 1o Taxes
on dncome and on Capriad and 1o Trode Tax and Land “tax [unoffical
translation] {24 Aug, 2000) (s amended throogh 2010, Treaties IBID,

ot OFCD Model Tix Convention on Income and on Capital; Commentary on
Article 122 July 2000), Modcls TBED.
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could mean tor the mirror scenario underlving the answer
to the question only that the partnership’s treatment as a
taxable entity in the state of establishment is supposed to
conler on il treaty protection and that the source state’'s
qualification of the partnership may also well be irrelevant
in this case. Consequently, the quoted statements of the
OECD Commentary on Article 4 (2010) only suggest that
a Hungarian partnership that is treated as a taxable entity
in that state is entitled to the treaty benefits. The fact that
Austria, as the source state, does not attribute the income
to the partnership, but, rather, to the partners behind it,
should specifically not oppose that.

However, Example 9 in The Application of the OECD
Model Tax Convention to Partnerships (1999) (the
“OECD Partnership Report”)® considers a situation that
is almost entirely comparable. The partnership is classi-
fied as a taxable entity in its state of establishment, while
the income is allocated to the partners according to the tax
law of the partners’ residence state. The OECD Partnership
Report concluded that both tax treaties, i.e. that between
the source state and the partnership’s state of establish-
ment and that between the source state and the partners’
residence state, apply in the source state and that the source
state’s qualification of the partnership is irrelevant. In the
case in question, this can only mean that the Austrian tax
authorities would have to apply not only the rules of the
Austria-Germany Income and Capital Tax Treaty (2000),
butalso those of the Austria-Hungary Income and Capital
Tax Treaty (1975).

In summary, however, the Ministry’s opinion is appropri-
ate. The opinions in the OECD Commentary on Article 4
(2010) and the OECD Partnership Reportare not binding.
As the paragraphs quoted from the OECD Commentary
on Article 4 (2010) and the OECD Partnership Report
were issued long after the Austria-Hungary Income and
Capital Tax Treaty (1975) had been concluded, they are
entirely irrelevant for the interpretation of the rules of
this tax treaty, as this issue has already been discussed in
detail ® Legal scholars have repeatedly demonstrated that
the OECD's position appears to be weak and that it is the
allocation decision under the tax law of the source state
that is relevant regarding the application of the tax treaty
in the source state” It appears that the Ministry is now
expressly sharing this position.
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6. OECD, The Application of the OECD Model Tax Convention to Partnerships,
Issues in Intermational ‘Taxation No. 6 (OECD 1999).

7. Convention Between the Republic of Austria and the People's Republic of
Hungary for the Avoidance of Double Taxation with respect to Taxes on
Income and on Capital funofTicial translation| (25 Feb. 1975), “Trealies
1BED.

8 See M. Lang, Die Bedeutung des Musterabkoruens wnd des Kommentars
des OECD-Steverausschusses fur die Auslegung von Doppelbesteuerungsab-
kanmen. i Aktuclle Entwicklungen im Internationalen Steverrecht pp. 14
ctseqoand 2 etseq. (W Gassner, M. Lang & E. Lechner eds., Linde 1994).

9. See also, with Turther evidence M. Lang, Qualifikationskonflikte bei
Personengescllschaften. 1SIR. p. 132 et seq (2000) Personengesellschafien
11 DBA-Recht, SWLL p. 64 eUseq. (2000); Die Besteuerung von Einktnften
ber unterslnedlichen Personei ans dem Blickwinkel des DBA-Rechts, SWIL
p. 329 elseq. (2000): The Application of the OECD Model Tax Comvention
to Partnerstups = A Critical Analvsis of the Report, the OLCD Conmitiee
on Fiscal AlTairs, p. 37 ¢lseq. (2000); Taxation of tacome w the Hands
of Different Tuxpayers front the Niewpont of Tax Treaty Law, 35 Bull.
Intl. iscal Docamemation 12, see. HE 20010, Journals IRED: Qualifika
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The case law of the Austrian Supreme Administrative
Court (Verwaltungsgerichtshof. or VwGl) leaves room
for any other choice. as is evident from its ruling of 18
October 2006, 2003/13/0052." I this case, an association
whosc purposce it was Lo “enable visual artists to safeguard
the copyrights to which they are entitled™ asked the tax
office toissue “residence certificates for Belgium, England
[United Kingdom], France, Naly, Switzerland for the years
2001 and 2002" The tax office rejected that application on
the grounds that:

pursuant to the tax conventions wilh the states in question, ()nly
the beneficial ereditor has the right to reliel from Laxation on roy-
alties at source. Reliel from taxation at source may not be relied
upon by pure trustees or collecting companies.

The tax office continued that the association acted only as
trustec in respect of the copyrights and could therefore not
claim relief from taxation at source in respect of royaltics
payable by Belgian, French, ltalian, Swiss or UK debtors.

The Independent Tax Tribunal (Der Unabhangige Finanz-
senat, or UFS), a tax court of first instance, essentially fol-
lowed this reasoning and rejected the appeal.

The Supreme Administrative Courlt reversed the Indepen-
dent Tax Tribunal's decision, as the Tribunal had made the
issuing of residence certificates “conditional upon require-
ments, which are not necessary under the international
agreements quoted above” In this respect, the Supreme
Administrative Court provided the following reasoning;

Purposc of the quoted tax conventions is o avoid double taxalion,
However, the decision as to who is taxable in the relevant state,
to whom income is attributable and who can therefore enjoy tax
reliefs is generally assessed according 1o the domestic faw of the
state that has the right to Lax or grant Lax reliefs (see also Lang, Die
Bestewerung von Einkiinften bei unterschiedlichen Personen aus dem
Blickwinkel des DBA-Rechts, in SW12000, at 527 et seq., especially
532, and Wassermeyer in Debatin/Wassermeyer, Doppelbestence-
rung [ (Commentary of OECD-MA), paragraph 26 on Arl. 4 MC
and paragraph 33 on Art. 12 MC).

‘The questions whether the association is taxable in the other state
on the royalties received or whether the individual artists are tax-
able or, on the other hand, whethera person liable to pay the royal-
ties has retained or paid the resulting taxes for the association or
for the individual artists in the relevant other state, and thus the
question whose resident status is a fact Lo be proven in the eyes
of the authorities of the relevant other state, are questions which
must generally be answered by the authorities of the relevant other
state [emphasis added].
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tions- und Zurechnungskonflikte im DBA-Recht, ISIR, p. 115 et seq. (2010);
Stewerlich transparente Rechtstrdger und Abkommensberechtigung \SIR, p.
1 etseq. (2011) (IF Wassermeyer, Duplik, ISIR, p. 8 et seq. (1999) adopts
the same position);Art. 4 para. 26 Doppelbesteuerung (1L Wassermeyer,
M. Lang & J. Schuch eds.. Linde 2004); and Dic abkommensrechtli-
che Behandlung von Einkiinften einer in emnem Vertragsstaat ansdssigen
Personengesellschaft, ISR, p. 90 (2011). G Toifl, Personengesellschafien
mit Drittstaatseinkiinften aus abkommensrechtlicher Steht, in Personen-
gesellschaften in Recht der Doppelbestencrungsabkommen p. 142 elseq. (W.
Gassner, M. Lang & E, Lechner eds., Linde 2000) disagrees,

10, AT:VwGLE 18, Oct, 2006, 2003/13/0052, Anséssigheitsbescheinigung (Dba

= Rechts), OS2 2007, p. 192, VwGH zum Anspruch auf Ausstellung ciner

asterreichischen Ansdssighettsbeschermgiong. RAW 2006, p. 790. For details.

see RoWeninger, Rechtsprechung zum internationalen Stewerrecht - Ve Gl
zur Ansassigkeitsheschemigung bei DBA-Entlastung fiir Lizenzen durch
Verwertungseesellschaften, SW, p. 243 eUseq. (2007)
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The Supreme Administrative Court, therefore, regarded
theissuing of residence certificates, something that, at first
sight, appears to be rather unimportant, as an opportu
nity to express an opinion on a central and contentious
issuc of treaty law. The tax office had apparently tollowed
the OEC's considerations and assumed that the entitle-
ment totreaty benefits depended on the income allocation
in the recipient state. Relying on Austrian tax law, the tax
office retused to issuc residence certificates on the grounds
that the association had held the copyrights apparently as
a trustee for the artistes. The tax office assumed that relief
from taxation at source in Belgium, France, laly, Switzer-
land and the United Kingdom could beassessed only after
the recipient state, i.c. Austria, had decided on the income
allocation.

The Supreme Administrative Court did not agree with the
opinions of the tax office and the Independent Tax Tribu-
nal that had confirmed the decision in the first instance.
That Court considered the decision of income allocation
in the source state to be relevant. The tax office could have
refused to issue the residence certificates only if the inves-
tigative proceedings had demonstrated that taxation at
source on royaltics in the other state had not been imposed
on the association according to the tax law of the other
state. The fact that the Supreme Administrative Court
quoted literature that related to conflicts of income allo-
cation in general rather than simply limiting itself to the
facts of the case in question demonstrales that the Court
was aware of the implications of its opinion. As carly as in
2006, the Supreme Administrative Court had, therefore,
clearly indicated its disapproval of the opinion adopted
in the OECD Partnership Report."

3. Application of Tax Treaties in Recipient States

The Ministry assumed that article 13(2) of the Austria-
Germany Income and Capital Tax Treaty (2000) applies in
both scenarios. Under this provision, gains from the sale of
stocks and other shares in a company, the assets of which
consist predominantly of immovable assets in a contract-
ing state, may be taxed in that state.”? The application of
this treaty rule is, however, not absolutely self-evident in
both scenarios. If the Austrian company's interest is sold
by the Hungarian limited partnership, only the transparent
treatment of the Hungarian limited partnership provided
for in German domestic tax law allocates the resulting
gains to the partners resident in Germany. If the German
partners sell their shares in the Hungarian limited partner-
ship. they realize profits from the sale of the shares in the
Austrian real estate company also only under the principle
of transparency applying in German tax law. In ncither
casc do the German partners directly sell the interest in
the Austrian entity.
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1. Sec M. lang. Tendenzen in der Rechtsprechung des osterreichischen
Verwaltungsgerichtshofs zu den Doppelbestewerungsabkommen, 111 Forum
firr Steuereecht p. 29 (2012),

12 Seell. Loukota, Newes asterreichisch-deutsches Doppelbesteuerungsabkom -
men n Sicht, SW1L p. 257 (1998) and C. Staringer, Veraufierungsgewmne
mach dem newen DBA Osterreich-Devtschland. in Das neue Doppelbestene-
rungsabkommen Osterrerch-Deutschdand p. 106 ¢t seq. (W, Gassner, M.
Lang & I Lechner, eds. Linde 1999).
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Should the German tax authorities consider it appropri-
ate to apply article 13(2) of the Austria-Germany Income
and Capital Tax Treaty (2000), it must credit the Austrian
tax. SUll, itis. however, not impossible that the German tax
authoritics will refuse to do this. According to the OECD,
Austria should apply the Austria-Hungary Income and
Capital Tax Treaty (1975) and would, theretore, not have
any right to taxatall. On the other hand, however, it could
be argued that the position of the OECD cannot be traced
back to the applicable treaty law and that the Austrian tax
authorities, therefore, correctly did not apply the Austria-
Hungary Income and Capital Tax Treaty (1975).

Although the Ministry does not comment on the treat-
ment of income in Germany, it comments on the treaty
interpretation in Hungary. In this regard, it is stated that
the Hungarian tax authorities should apply the rules
regarding the method of taxation rules set out in article
22 of the Austria-Hungary Income and Capital Tax Treaty
(1975), which is predominantly modelled on article 23A
of the OECD Model. The fact that Austria taxes the capital
gains requires Hungary to exempt them. That is:

Since the tax treaty does not deprive Austria of its right lo tax
for the reasons described above, the requirement for an exemp-
tion from tax is fulfilled in Hungary, namely that “such income
... may be taxed in the other contracting state according to this
convention™s itis Article 3 (2) of the tax trealy which allows taxa-
lion in Austria.

The legal opinion also incorporates, by reference, the state-
ments of the Commentary on Article 23A of the OECD
Model (2010).

The question of how far article 23A of the OECD Model
and the tax treaties modelled on it constitute a legal basis
on which to resolve cases of double taxation and double
non-taxation due to conflicts of qualification is a good
opportunity for debate." Specifically the wording of the
method of taxation rules referred to in the Ministry’s legal
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13, Tor further evidence and on the status of discussions, see M. Lang, The
Application, supra n. 9, al p. 41 ¢t seq; Qualifikationskonflikte im Recht
der Doppelbesteucrungsabkommen, in Staaten und Stewern, commemora-
tive publication for Yogel p. 907 ct seq. (P Kirchhof et al. eds., Muller
2000); General Report Double Non-Taxation, in International Fiscal
Association, Cashiers de droit fiscal international vol. 89a, see. 3.5. (Sdu
Fiscale & Financiéle Uitgevers 2004), Online Books 11D: 2008 OECD
Model: Conflicts of Qualification and Double Non-Taxation, 63 Bull Intl,
laxn. 5/6. see. 3. (2009), Journals [IBED: and ISIR (2010, supra n. 9, at p.
117 etseqs D-A-CH-Steuerausschul8, Joint Taxation Commiittee's opinion
on the subject of dassification conflicts, SW1, p. 580 (1998); 1. Schuch &
. Bauer, Die Uberlegungen des OECD-Steuerausschusses zur Losung von
Qualifikationskonflikten, m Gassner. Lang & Lechner eds., supra n. 9. at
p. 45 1 Wassermeyer, in [ Wassermeyer el al., Doppelbestenerung Art. 3,
para, 73 (2010); G, Kofler, H. Moshammer & M. Tumpel, Zirechnngs-
wnd Qualifikationskonflikte im DBA-Recht, in Einkiinftezurechnung im
Internationalen Steverrecht pp. 269 et seq. & 278 et seq. (M. Lang, 1. Schuch
& CStaringer eds., 2002); L1 Avery Jones etal., Credit and Exemption
nder Tax Treaties in Cases of Differing ncome Characterization, 36 Fur.
laxn. Lsec. Vo (1996). Journals FIBED; | Sasseville, The Future of the OECD
Model Tax Convention, in Die Zukunft des hiternationalen Steverrechis p,
19 (W Gassner et al. eds. Finde 1999): K. Vogel, Probleme der Auslegung
vor Doppetbestenerungsabkommen, SWp. L1 eUseq. (20000 AL Benecke
& A Schnitger, Lasung von Qualifikationskonflikien i nternationalen
Stewerrecht = der “wbgeleaete” Qualifkationskonflikt. RIW, po 143 et seq.
C2002)cand T Loukota, Der Emfluss des osterrerduschen Ertragstenerrech-
tes anf die Awslegrag von Doppetbestenerungsabkonunen. i Ertragsteiern
i Wassenschaft wnd Praxis p. 280 ¢Useq. (R, Beiser etal. eds. LexisNeis
2007)
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opinion simply suggests that an exemption shall apply if
“that income ... may be taxed in the other contracting state
pursuant to this convention’. but does not suggest that an
assessmentaccording to existing legislation or even on the
authority of the other state is relevant. As the residence
state applics the method of taxation rulés, it is likely that
that state’s perspective in connection with the application
of the tax treaty determines whether or not the other con-
tracting state has a right to tax under the tax treaty. This is,
however, an already familiar dispute.

Surprisingly, however, the Ministry wants to rely onarticle
23A of the OECD Model to resolve not only conflicts of
qualification, but also conflicts of income allocation. The
relevant paragraphs of the Commentary on Article 23A of
the OECD Model, where the legal opinion quoted does not
support this view. These paragraphs are preceded by the
heading “conflicts of qualification” and then specifically
refer to “cases where the State of residence and the State of
source classify the same item of income or capital differ-
ently for purposes of the provisions of the Convention™"
These and other paragraphs clearly demonstrate that the
authors of the OECD Commentary on Article 23A had
in mind those cases in which the tax authorities of the
lwo contracting states apply different provisions of the
same tax treaty, which results in double taxation or double
non-taxation. There is such a conflict of qualification if
the tax authorities of the two contracting states apply the
tax treaty, but apply different distributive rules. The case
underlying the legal opinion, however, gives rise to double
taxation, as Hungary applies the Austria-Hungary Income
and Capital Tax Treaty (1975) and believes that it has the
right to tax under that tax treaty, while the Austrian author-
ities do not consider the tax treaty to apply at all. This is
due to a contlict of income allocation and not because of
aconflict of qualification.

Thisis why the reference in the legal opinionto article 3(2)
of the OECD Model is inappropriate. Article 3(2) governs
the interpretation of terms not defined therein and the
question of whether or not and under what circumstances
such terms may be interpreted according to the domes-
tic law of the state by which they are applied." A conflict
of income allocation does not, however, involve the inter-
pretation of terms not defined in a tax treaty. Rather, the
tax [reaty grants benefits only to those residents to whom
income can be allocated in that state. There is no further
doubt in this context as to who qualifies as resident. As
income is allocated differently in the two taxing jurisdic-
tions. the relevant resident is regarded as adifferent taxable
cntity in cach of the states.

ILis, therefore, certainly notobviousat all that the Hungar-
ian tax authorities believe that they are required under the
tax treaty to exempt the capital gains. 1t is already doubt-
ful in case of conflicts of qualification as to whether or not
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14 See K Vogelin DBA Sthed. Art 23 para. 32.20K Vogel & M. T ehner s,
Beck 2008) and para. 32.2 of the OECD Model: Commentary on Articde
238 23B(2010),

15 For detmls and a summary of opmions, see M. Lang, Art. 3 Abs. 2
OLCH MA und dhe Anstegung von Doppelbestenerungsabkonimen, 1W I,
P28 el seq 2001,
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the opinion stated in the Commentary on Article 23 of the
OECD Modcel (2000)' onwards is convincing based on the
tax treaties modelled on the OECD Model. W is even less
likely that the Hungarian tax authoritics would transfer
this theory, which was adopted in conflicts of qualifica-
tion, to conflicts of income allocation and would, there-
fore, waive their right of taxation. This may be yetanother

4. Conclusions, Summary and Outlook

The opinion that the OECD has developed on
conflicts of income allocation and their effects on
the application of tax treaties has produced different
responses worldwide. Courts have recently had their
own way of making decisions and arc unimpressed
by the OECD’s positions, which are, in fact, based
on rather shaky reasoning.'” This legal opinion of
the Ministry also reveals that tax authorities do

not always follow the OECD guidelines, at least if
this would give rise to a loss of the right to tax. In
summary, the Ministry’s opinion is quite convincing,
However, it would have been desirable had the
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t6.  OECD Model Tax Convention on Income and on Capital: Commentary on
Article 23 (29 Apr. 2000). Models IBED.
7. Lang ISR 2011), supran.9,atp. | et seq.

reason why the Austrian tax authoritics would find it dif-
licult to insist on compliance with "OECD principles” as
double taxation would not have arisen in the first place
il the Austrian tax authoritics had themscelves followed
the opinions that the OECD had adopted on conflicts of
income allocation.

Ministry explicitly addressed the divergence with the
OECD’s opinions.

Specifically, in casc of conflicts of income allocation
within the framework of applicable treaty law, there

is no alternative but to accept economic double
taxation. Whoever believes that this is a problem

for legitimate legal and political reasons would have
to develop the treaty rules. The author, therefore,
believes that, based on the currently existing tax
treaties, the residence state has no obligation to relieve
double taxation arising from conflicts of income
allocation.
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